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CHAPTER XIlI
ASSESSMENT
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- Rules —98 to 100
Forms —20

ASMT 1-18
DRC -01 & 07



SECTION 2(11) OF CGST ACT, 2017 - “ASSESSMENT” MEAN.

DETERMINATION OF TAX LIABILITY UNDER THIS ACT AND INCLUDES
SELF-ASSESSMENT, RE-ASSESSMENT,  PROVISIONAL ASSESSMENT,
SUMMARY ASSESSMENT AND BEST JUDGMENT ASSESSMENT,

Types:

- Self Assessment

- Re-assessment/ Scrutiny assessment
- Provisional Assessment

- Summary Assessment

- Best Judgement Assessment



ASSESSMENT

By Taxpayer By Tax

authorities

Best

Provisional

Self Assessment

Assessment

Scrutiny of Summary

Returns Assessment judgement

Assessment

Sec.59 Sec.60 Sec.61 Sec.64

Unregistered
Persons

Sec.62 Sec.63

Non-filers




SELF ASSESSMENT — SECTION 55

Every registered person shall self-assess the taxes payable under this Act
and furnish a return for each tax period as specified under section 39

Section 39 - Furnishing of returns.
GSTR-3B — Regular Return

GSTR-4 — Composition Dealers
GSTR-5 — NR Taxable Person
GSTR-6 — ISD Return

GSTR-7 — TDS Return



PROVISIONALASSESSMENT — SEC60

« Why & When?
where the taxable person is unable to determine

» The value /rate/ both of goods/services or both

= How?

- Write to the Proper Officer giving reasons for payment of tax on provisional
W ERIE

= Time Line?

- Proper officer shall pass an order within 90 days allowing payment of
tax on

provisional basis indicating the value and rate of tax



..... PROVISIONALASSESSMENT — SEC 60

= Surety

The taxable person executes a bond with surety or security to pay the
differential between finally assessed tax and provisionally assessed tax.

0 Final assessment
» within 6 months from date of provisional assessment order.

» Can be extended for a further period of 6 months by JC/AC & 4 years by Comm.

= Interest?
Tax to be paid along with interest @ 1 8 % considering due date of payment of tax and

8

actual payment
Interest on refund is available @ 6%



PROVISIONALASSESSMENT -
PROCEDURE




PROVISIONALASSESSMENT -

Notice for Seeking Additional Information / Clarification / Documents for provisional
assessment

Reply to the notice seeking additional information

Order of Provisional Assessment

Furnishing of Security

Notice for seeking additional information / clarification / documents for final assessment
Final Assessment Order

Application for Withdrawal of Security

Order for release of security or rejecting the application

Rule 98(1)

Rule 98(2)

Rule 98(2)
Rule 98(3)
Rule 98(3)
Rule 98(3)
Rule 98(3)
Rule 98(3)

Rube 98(3)




SCRUTINY OF RETURNS SECTION61R/W RULE 99

= Proper Officer will scrutinize the return and related particulars furnished by the
registered person to verify the correctness of the return and inform him of the
discrepancies noticed in ASMT -10, if any.




Form GST ASMT - 10
[See rule 99(1)]

Reference No.:
To

GSTIN:

Name :
Address :

Tax period - F.Y.-

Notice for intimating discrepancies in the return after scrutiny

This is to inform that during scrutiny of the return for the tax period referred to above. the
following discrepancies have been noticed:

<< tex

You are hereby directed to explain the reasons for the aforesaid discrepancies b

- (date). If no explanation is received by the aforesaid date, it will be presumed that you have
nothing to say in the matter and proceedings in accordance with law may be initiated against
you without making any further reference to you in this regard.

Signature
Name
Designation




Form GST ASMT-12
[See rule 99(3)]
Reference No.:

To
GSTIN
Name
Address

Tax period - FY.-
ARN - Date -

Order of acceptance of reply against the notice issued under section 61

This has reference to your reply dated in response to the notice issued vide reference
no. ———--—--- dated --- . Your reply has been found to be satisfactory and no further action is
required to be taken in the matter.

Signature
Name
Designation




ASSESSMENT OF non-filers of returns SECTION 62 r/w rule 100

<+ Notwithstanding anything to the contrary contained in section 73 or 74,
+ Where a registered person fails to furnish the return under section 39 or
section 45,

< even after the service of a notice under section 46,
< the proper officer may proceed to assess the tax liability of the said person

<+ 10 the best of his judgment taking into account all the relevant material which
Is available or which he has gathered and

<+ Issue an assessment order within a period of five years from the date
specified under section 44 for furnishing of the annual return for the financial
year to which the tax not paid relates.



ASSESSMENTOF NON-FILERS OF RETURNS SECTION 62 R/W RULE 100

< \Where the registered person furnishes a valid return
< within SEQReEVRof the service of the assessment order under sub-section (1),
+ the said assessment order shall be deemed to have been withdrawn but

« the liability for payment of interest under sub-section (1) of section 50 or for
payment of late fee under section 47 shall continue.

< Penalty Applicable?

+»* Section & Rules are Silent.



ASSESSMENT OF non-filers of returns SECTION 62 r/w rule 100

CIRCULAR NO. 129/48/2019 DATED?24.12.2019

System generated reminder 3 days before due date
Mail sent to all defaulters immediatel y after due date
FORM GSTR-3A issued within 5 days of due date

Best Judgement assessment if no return filed within 15 days of GSTR-3A



ASSESSMENT OFUNREGISTERED PERSONS- SECTION 63
R/W RULE 100

- Where

- A taxable person fails to obtain registration even though liable to do so OR

- Whose registration has been cancelled u/s 29(2) but liable to pay tax

- Opportunity of being heard to be given - The proper officer shall issue

a notice in GST ASMT —14 and summary thereof in DRC-01 and allow

15 days time

- The proper officer may proceed to assess the tax liability to the best of

his judgement for the relevant periods and issue an assessment order
in GST ASMT —15 and summary order in DRC-07 within a period of five
years from the date specified under Section 44 for furnishing of annual
return for the FY to which tax not paid relates



SUMMARY ASSESSMENT
SECTION 64 AND RULE 100

Pre —requisites —
- Evidence showing tax liability of a person

- Previous permission of AC/ ]JC

- Sufficient grounds to believe that any delay in doing so may adversely affect the
interest of revenue

= Issue an assessment order in GST ASMT —16 and a summary thereof in DRC-07

- Within 30 days of issue of order, the taxable person [GST ASMT -17] may make
an application for withdrawal of the above order,

= the AC/]JC feels that such order is erroneous pass an order of withdrawal in GST
ASMT -18. If they feel the order is correct, they can reject the application with
the same form ASMT-18.

= Then follow procedure as per Section 73 or 74



PROPER OFFICER

Section 2(91) - "proper officer” in relation to any function to be performed under this
Act, means the Commissioner or the officer of the central tax who is assigned that
function by the Commissioner in the Board;

CIRCULAR NO.3/3/2017-GST, DATED 5-7-2017

Deputy or Assistant Sub-sections (1), (2) and (3) of Section 60 —
Commissioner of Central Tax  Provisional Assessment

Superintendent of Central Tax  Sub-sections (1) and (3) of Section 61 — Scrutiny
of Returns

Sub-sections (1) of Section 62 — Best Judgment

Deputy or Assistant Section 63 — Assessment of Non-filers of returns
Commissioner of Central Tax ~ Sub-section (1) of Section 64 — Summary
Assessment




AUDIT



By Assistant
Commissioner or above

by Authorized Prior approval of
officer Commissioner

Department CA/CWA

Audit

Sec.65 Sec.66



ASSESSMENT AND ITS TYPES

INTRODUCTION:

There are 2 types of audits under GST Law, 2017
1.  Specific Audit u/s 65 by department
2.  Special Audit u/S 66 by CA/CWA



ASSESSMENT AND ITS TYPES
Sec.65(1) of the CGST Act,2017

The Commissioner or any officer authorized by him, by way of a general or a
specific order, may undertake audit of any registered person for such period,
at such frequency and in such manner as may be prescribed.

The period of audit to be conducted u/s 65 (1) shall be a financial year or part
of year or multiplies thereof as per Rule 101 of CGST Act, 2017.


https://taxguru.in/goods-and-service-tax/president-assents-central-goods-services-tax-act-2017.html/

DEFINITION OF AUDIT-

* As per section 2 (13) CGST Act, 2017, Audit means the examination of
records, returns and other relevant documents maintained or
furnished by the registered person under this Act or the rules made
thereunder to verify correctness of turnover declared and taxes paid
there on, Input tax claimed by the tax payer and followed compliance
with the provisions of the GST Law.



PRGEESS . -1

* The officers may conduct audit at the place of business' of
the assessee or in their office

* The audit officer once received authorization from his higher
authority as per GST Law,2017 , the audit officer shall issued

notice in advance in form GST ADT-01 not less than 15
working days prior to conduct of audit



FORM GST ADT - 01

[See rule FTOFE2 )]

Referemce No.:

Pernod - F.Y.(s) -
Motice for comdu ot img awmdit

Whereas it has been decided to undertake aundit of vour books of account and records for the
financial yveam(S).....cccuwe W (v cuvenee. in accordance with the provisions of section 65. 1
propose to conduct the said audit at my office/at yvour place of business onm - ——.

And whereas you are required to:-

(1) afford the undersigned the necessary facility to venfy the books of account and records or
other documents as may be required im thas context. amd

(1) fumish such Iinformation as may be required and remder assistance for tumely
completionof the audit.

You are hercby directed to attend in personm or through an authorised representative on
(date) at........... i insnsssdplace) before the undersigned and o

produce your books of account .r.nd. r-n.-nr-li\. for the aforesaid financial yvear(s) as requaired for
audit.

In case of faillure to comply with this motice. it would be presumed that you are not n
possession of such books of account and proceedings as deemed fit may be mitiated as per
the provisions of the Act and the rules made thereunder against you without making any
further comespondence im this regard.

Signature
Mame
D esignation




PROCESS.....2

* The audit officer shall be completed such audit with 3 months from
the date of eemmunication commencement of audit as per section
65(4) of CGST Act, 2017.

» The Commissioner with the reasons to be recorded in writing,
extend the period by a further period not exceeding six months

» Commencement of audit means the date on which the records and
other documents, called by the audit officer are made available by
the registered person or the actual institution of audit at the place
of business, whichever is later .



PROCESS....3

Conclusion of audit-

The proper officer shall within 30 days inform the registered person that
whose records are audited, of findings, his rights and obligations and the
reasons for the findings in Form GST ADT-02.

Demands and Recovery Process-

Once the audit was taken, results in detection of tax not paid or short
payment or erroneously refunded or input tax credit availed erroneously
or utilized. The audit officer may initiate action under Sec.73 and 74 of
CGST Act,2017.



* FORM GST ADT —-02
* [See rule 101(5)]

* Audit Report under section 65(6)

*  Your books of account and records for the FY................ has been examined and this Audit Report is prepared on the basis of
information available / documents furnished by you and the findings are as under:

Short payment of Integrated tax Central tax State /UT tax Cess

LELS

Interest

[Any other amount

* [Upload pdf file containing audit observation]

* You are directed to discharge your statutory liabilities in this regard as per the provisions of the Act and the rules made
thereunder, failing which proceedings as deemed fit may be initiated against you under the provisions of the Act.

e Signature .....ccccevviiiiiiiiienee.



PROCEDURE DURING DEPARTMENT AUDIT

* During course of audit the authorized officer may require the following records, data of registered taxable
person under GST Law,2017.

* (a) Financial Year wise audit: As per Sec.65(1) of CGST Act,2017, The audit officer, the period of audit shall
be a financial year or multiples thereof as per Rule 101(1) of CGST & SGST GST Rules,2017.

* (b) Powers to order and conduct audit: Who are registered under Central GST authorities, such taxable
person’s audits taken up by Superintendent of Central Tax has been designated as “ Proper officer” for the
purpose of raising demand under Section 65(7) of CGST Act,2017 , vide circular issued by CBE & C
no.3/3/2017-GST dated. 5.7.2017.

* (c) Who are registered under State GST Authorities, such taxable person’s audit taken by Assistant
Commissioner (State Tax) Deputy Commissioner (State Tax ) designated as proper officer for the purpose of
raising demand under Section 65(7) of SGST Act,2017.


https://taxguru.in/goods-and-service-tax/proper-officer-relating-provisions-registration-composition-central-goods-services-tax-act-2017reg.html
https://taxguru.in/goods-and-service-tax/proper-officer-relating-provisions-registration-composition-central-goods-services-tax-act-2017reg.html

* (d) Verification of records by audit team and audit notes: The proper
officer authorized to conduct of the records and books of account of the
registered person shall with the assistance of the team of officers and
officials accompanying him, verify the documents and statements furnished
under the Act and rules made thereunder, to check the correctness of
following:-

* i. The turnover,

* ii. Exemptions and deductions claimed,

* iii. The rate of tax applied in respect of supply of goods or services,
* iv. The input tax availed and utilized ,

* v. Refund claimed, proper officer and his team will examine other relevant
issued ad record the observations in is audit notes.



(E) TO AFFORD THE NECESSARY FACILITY TO VERIFY THE BOOKS OF
ACCOUNTS OR OTHER DOCUMENTS HE MAY REQUIRE,

|. The taxable person submit these following records to audit officer:
i) Cash book for the audit period mentioned by the audit officer in said notice,

ii)/iii Ledger of inward supply/ Outward supply of goods or services,

iv) Returns forms like GST Form 3B, GSTR-1, GSTR-2 and GSTR-3 and GSTR-4 etc., maintained by the taxable person as
per GST Act, Maintenance of Records Rules,

v) Payments challans, vi) Ledger of Bank account,
vii) Details of E way bill for the audit period for inward/outward supply

viii) GST registration certificate details like principle place of business, branch and other place of details whether
incorporate or not,

ix) Ledger of stock maintained at Where house by the taxable person,
x) Trial Balance for the audit period and Profit and Loss Account,

xi) Copy and details of Trans-1, Trans-2 and 2A and Trans-3 etc., for the year 2017-18 along with stock register and
copies of original invoice relating to ITC claimed in Trans-1 for the period prior to July’2017 as per Sec.143 of CGST
Act,2017.


https://taxguru.in/goods-and-service-tax/recent-changes-form-gstr3b.html
https://taxguru.in/goods-and-service-tax/gstr-4-composition-scheme-return-faqs-manual.html
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ANNEXURE-A

DOCUMENTS TO BE SUBMITTED
PART-A (FOR GOODS)

I

2.
3.
4.
5.
6.

5

Annual Report & Director's Report
Profit & Loss Account

Balance Sheet

Notes to the Accounts

Gross Trial Balance

Cost Audit Report

Fax Audit Report
Coples of all GST Returas filed during the sndit period

PART-8 (FOR SERVICES)

1.
2.
3.
4.
5.
6.
7.
8.
9.

Annual Report & Director’'s Report

Profit & Loss Statement

Balance Sheet

Notes to the Accounts

Gross Trial Balance

Cost Audit Report

Tax Audit Report

Tax Deducted at Source (Income Tax TDS) Certificates
Copies of all GST Returns filed during the audit period

ANNEXURE-8
VERIFICATION
1NDLY BE MEPT READY FOR
e wugwmﬁoowm:%@’éijmoumg

NG
N OF RECORDS/REGISTERS DURI
W VERIFICATION

ATS SEPARATE FOR GOODS AND SERVICES)

THE COURSE OF AUDTT

(vnoclouue / FORM
PATR -1 ; SUPPLY OF GOODS

Records 1o be avails Blg in the marketing and outward supplies

departoents -

Purchase order

Price Circular

Delivery Challan

Material Transfor Note
Sales/outward supplies Book

Stores Ledger
Material receipt nota/ goods recelpt note/ Inspection com receipt report

L
3
-
5
o
7.
L}

Material Return Note
9. Material Requisition Note (MRN) and Material Issus Note (MIN)

10.Waste Registor
11.Physical Stock Verification Statement

12.Sub-contract Register / Job Work Register

13.Purchase Book
14 Purchase Return Book

Records to be verified in the stores department (Where applicabla) =

. Stores Ledger
. Goods Receipt Note (GIN)/Material w

Register
6. Physical Stock Verification Statement
7. Job work/Sub-contract Register




RECORDS TO BE PRODUCED

Marketing and sales department -
1. Purchase Orders/Agreements/MOUs
2.Outward supply book

Stores department -
1.Stores Ledger
2.Job work/Sub-contract Register

Finance & Accounts related records -
Ledgers

Debit Note

Credit Note

Journal Voucher

Internal Audit Reports

Purchase Book

Purchase Return Book

Income Tax Audit Report
Income Return

1.
b 3
L N
4
5,
6.
?
8.
9.

All records maintained under section 35 of CGST Act, 2017 and Rule
56 of CGSYT Rules, 2017,

TAXPAYERS/UNITS AVAILING EXPORT PROMOTION SCHEMES

Purchase order/ Agreemants /MOUs

Sales / outward supply

Stores Ledger

Sub contract Register / Job Work Register

;..’.“99_;5..‘“._




INSPECTION-SEARCH-SEIZURE-SEC.67

» Inspect-Place of Business or any other place
. By Joint Commissioner or above
*  Reason to believe
*  Taxable Person has suppressed any transaction
*  Authorize any officer in writing
» Search and Seize
* Ifthere are reason to believe
*  Seal or Break the door/almirah/electronic device
* documents/ books/things (goods)
* If useful to any proceeding
*  Retain-upto examination, inquiry or proceeding
*  Return-within 30 days after issuing Notice
* Notice need to be issue within 6+6 months otherwise return the goods
» Copies or take extracts
*  Proper office may not allow

*  If prejudicially affect the investigation Cont.....



» Release of goods
J Provisional basis
. Execution of bond and furnishing of security
s or
. Upon payment of tax + interest + penalty
» Hazardous and perishable goods, depreciation or constrains of storage
. Disposed of goods by notification
*  Prepare inventory
»  Mock purchase of goods
. Authorized by commissioner
*  To check tax invoice or Bill of supply
*  Taxable person need to refund the amount of such purchase

. After returning the goods by department

* 67(11) Where the proper officer has reasonsto believe that any person has evaded or is attempting to evade the payment of
any tax, he may, for reasons to be recorded in writing, seize the accounts, registers or documents of such person produced
before him and shallgrant a receipt for the same, and shallretain the same for so longas may be necessary in connection with
any proceedings under this Act or the rules made thereunder for prosecution.



INSPECTION OF GOODS IN MOVEMENT-SEC.68

» Intercept by Proper officer
e Value exceeding 50,000

Need to produce documents and device



YV V YV V

ARREST-SEC.69

Arrest Order by Commissioner
For Tax evaded , ITC availed OR utilized , Refund wrongly taken
Shell be punishable
Amount exceeds 5 Cr.
» Cognizable and non-bailable
» Imprisonment for 6 months to 5Yrs. with fine
Amount 2 Cr. to 5Cr.
» Non-Cognizable and bailable
» Imprisonment for 6 months to 3Yrs with fine
» AC or DC has power to grant bail
Offence u/s 132(1) clause a, b, cord

supplies without issue of any invoice, in violation GST provisions, with the intention to evade tax;

b.  issues any invoice or bill without supply in violation GST provisions leading to wrongful availment OR utilisation of ITC
or refund of tax;

c. availsITCusingthe invoice or billreferred to in clause (b) or fraudulently avails ITC without any invoice or bill;

d. collects any amount as tax but fails to pay the same to the Government beyond a period of three months from the date
on which such payment becomes due;



NON COGNIZABLE AND BAILABLE OFFENCE
TAX EVADES EXCEEDS 2CR. U/S 132(1)

(d) evades tax or fraudulently obtains refund and where such offence is not covered under clauses
(a) to (d);

(f) falsifies or substitutes financial records or produces fake accounts or documents or furnishes any
false information with an intention to evade payment of tax due under this Act;

(h) acquires possession of, or in any way concerns himself in transporting, removing, depositing,
keeping, concealing, supplying, or purchasing or in any other manner deals with, any goods which he
knows or has reasons to believe are liable to confiscation under this Act or the rules made
thereunder;

(i) receives or is in any way concerned with the supply of, or in any other manner deals with any
supply of services which he knows or has reasons to believe are in contravention of any provisions of
this Act or the rules made thereunder;

() attempts to commit, or abets the commission of any of the offences mentioned in clauses (a) to
(f) and clauses (h) and (i)of this section,



NON COGNIZABLE AND BAILABLE OFFENCE

> Taxevades 1 crto 2Cr.

» inthe case of an offence specified in clause (b), where the amount of tax evaded or the
amount of input tax credit wrongly availed or utilised or the amount of refund wrongly taken
exceeds 1 cr. but does not exceed 2 cr., with imprisonment for a term which may extend to
one year and with fine;

» Taxevades —any amount

» falsifies or substitutes financial records or produces fake accounts or documents or furnishes
any false information with an intention to evade payment of tax due under this Act;

» Where any person convicted of an offence u/s 132 again convicted then, he shall be punishable for
the second and for every subsequent offence with imprisonment for a term which may extend to

five years and with fine.



Power to summon Sec. 70

» Proper officer can issue summon
» He needs to considers necessary

Access to Business Premises-Sec. 71

» Any officer, CA/CMA
» Authorized by JC or above
» For audit, scrutiny or verification

Offices to assist proper GST officer-Sec. 72

» All officers of Police, Railways, Customs,
» officers engaged in the collection of land revenue,



DEMAND &
RECOVERY



CONTENTS  CHAPTER XV OF CGST Act, 2017 DEMAND :

SECTION 73 : Determination of tax not paid or short paid or erroneously refunded or input tax credit wrongly availed or utilised for any reason-other
than fraud or any wilful misstatement or suppression of facts

SECTION 74: Determination of tax not paid or short paid or erroneously refunded or input tax credit wrongly availed or utilized by reason of fraud et
any wilful-misstatement or suppression of facts

SECTION 75 : General provisions relating to determination of tax .
SECTION 76 :Tax Collected but not paid to Government

SECTION 77: Tax wrongfully collected and paid to Central Government or State Government.
SECTION78: Initiation of recovery proceedings.

SECTION 79: Recovery of tax

SECTIONS80: Payment of tax and other amount in instalments
SECTIONS8L: Transfer of property may be void

SECTION82: Tax to be first charge on property

SECTION83: Provisional attachment

SECTION84: Continuation and validation of certain recovery proceedings



SHOW CAUSE NOTICE



SHOW CAUSE NOTICE

A notice served on the tax payer-Asking him-To why-A particular
action should not be taken-by the department.



o CIRCUMSTANCES UNDERWHICH SCN IS

ISSUED?
SHOW CAUSE S.No SCN For
NOTICE

! Denial of Option to Pay Tax u/s. 10

2 For Cancellation of Regular
Registration

3 For Rejection of application for
revocation of Cancellation of
Registration

4 For Cancellation of Provisional
Registration

5 For Disqualification of GST
Practitioner

6 Rejection of Refund Claim

Assessment under Section 63

Form
GST-CMP-05
GST-REG-17

GST-REG-23

GST-REG-27

GST-PCT-03

GST-REF-08

GST-ASMT-14



SCN

THE FOUNDATION ON WHICH THE SHOW CAUSE
NOTICE IS THE DEPARTMENT HAS TO BUILD UP
ITS CASE



Determination of tax not paid or short paid or
erroneously refunded

* Section 73: Applicable in case of =+ Section 74: Applicable in case of

non-payment or short payment of non-payment or short payment of
tax without fraud or willful- tax with fraud or willful-
misstatement. misstatement.

Proper officer to issue a Show Cause Notice in both cases

Mere statement containing the non-payment or short payment can be served
for subsequent periods instead of detailed show cause notice, only if the
grounds raised are identical to the ones raised in the previous year.

Time limit for the proper officer to | Time limit for the proper officer to
issue notice — at least 3 months prior | issue notice — at least 6 months
to issuance of order prior to issuance of order

Time limit for the proper officer to Time limit for the proper officer to
issue an order is within three years issue an order is within five years
from the due date / aectual-date of | from the due date / actual-date-of
filing of annual return. filing of annual return




Determination of tax not paid or short paid or

erroneously refunded — Sec 73

Situation- Sec. 73 Penalty Amount : alty Amo
Before issuance of show |[No penalty Before issuance of|15% of the tax
cause notice show cause notice amount
Within 30 days after the|No penalty Within 30 days after|25% of the tax
issuance of the show cause the issuance of show |amount
notice cause notice
After 30 days of issuance of | 10% of tax or | Within 30 days from|50% of the tax
show cause notice or after|Rs. 10,000 | the issuance of order |amount
the issuance of order vvhichever is|n any other case 100% of the tax

higher amount (equivalent
Penalty @ 10% on self-assessed tax or any amount to tax)
collected as tax has not been paid within a period of thirty
days
No penalty- Cir. No. 76/50/2018 dated 315t Dec. 2018




SECTION 73

Determination of tax not paid or short
paid or erroneously refunded or input
tax credit wrongly availed or utilised
for any reason other than fraud or any
wilful misstatement or suppression of
facts



>

>

>

SECTION 73(1)

Any tax

has not been paid or

short paid or

erroneously refunded, or

where input tax credit has been wrongly availed or utilised
for any reason, other than

the reason of fraud or any wilful-misstatement or suppression
of facts

to evade tax,

PROPER OFFICER shall serve notice on the person



SECTION 73(1)... CONTD..

requiring him to show cause

as to why

he should not pay the amount specified in the notice
along with interest payable thereon under section 50

and a penalty leviable as per the provisions of the Act.



Whatis theTime  73(2) 73(10)
Limitfor <t jeast three months within three years from the
Issuance of : be time limi due date for furnishi ¢
Notice?  PTior to the time [1mit ue date for furnishing o
specified in sub-section ~ annual return for the
Section 73(2) [10)f0r Issuance Of financial year to which the
to be read with der” tax relates to
Section73(10) 7€
or

within three years from the
date of erroneous refund.



SECTION /74

Determination of tax not paid or short paid
NS N or erroneously refunded or input tax credits;

wwrongly availed or utilized by reason of
fraud or any wilful-misstatement or
suppression of facts



>

>

>

SECTION 74(1)

Any tax

has not been paid or

short paid or

erroneously refunded, or

where input tax credit has been wrongly availed or utilised

by reason of fraud or

any wilful-misstatement or

suppression of facts to evade tax,
PROPER OFFICER shall serve notice on the person




SECTION 74(1)... CONTD..

requiring him to show cause

as to why

he should not pay the amount specified in the notice
along with interest payable thereon under section 50

and a penalty equivalent to the tax. (100% of Tax as Penalty)



Whatis theTime  74(2) 74(10)

| Limit fo; “at least SIX months within a period of FIVE
ssuance o . .
Notice?  Prior to the time limit YEARS from the due date
specified in sub-section  for furnishing of annual
Section 74(2)  (10) for issuance of return for the financial

tobereadwith . year to which the tax
Section 74(10)

relates to

or

within FIVE YEARS from
the date of erroneous

refund.



CERTAIN EXPLANATIONSTO /3 & 74

> Explanation 1.— For the purposes of section 73 and this section,—

> (i) - "all proceedings in respect of the said notice" - shall not include proceedings under
section
132; (Punishment —Imprisonment, fine... etc)

» (ii) df Proceedings initiated on Main person gets concluded, the proceedings against all
the persons liable to pay penalty under sections 122, 125, 129 and 130 are deemed to be

concluded.

[Specific Penalty, General Penalty, Detention, Confiscation]

> Explanation 2.— For the purposes of this Act, the expression "'suppression” shall mean

> A) non-declaration of facts or information which a taxable person is required to declare
in the return, statement, report or any other document furnished under this Act or the
rules made thereunder, or



SECTION /5

General Provisions relating to Determination
of Tax



General provisions relating to
demand of tax — Sec 75

* Personal hearing can be adjourned when sufficient cause is shown in writing. However, such
adjournment can be granted for a maximum of 3 times.

* . The relevant facts and basis of the decision shall be set out in the order.

N TS

shall not be more than what is mentioned in the order and the grounds shall not go beyond
what is mentioned in the notice.

* When the Tribunal / Court / Appellate authority modifies the amount of tax, correspondingly
interest and penalty shall also be modified.

* Interest shall be payable in all cases whether specifically mentioned or not.

* The adjudication proceedings shall be deemed to be concluded, if the order is not issued
within three years as provided for in sub-section (10) of section 73 or within five years as
provided for in sub-section (10) of section 74.




SECTION 75(1) - EXCLUSION OF
STAY PERIOD

> If service of notice or issuance of order is stayed by
an order of a court or Appellate Tribunal,

> the period of such stay shall be excluded in
computing the period specified in

. 73(2), 73(10) & 74(2), 74(10)



SECTION 75(2)— 74(1) AUTO CONVERTS TO 73(1)
> any Appellate Authority or Appellate Tribunal or court

> Concludes that notice under section 74(1) is not
sustainable

> for the reason that the char f fr r any wilful-
mi ment or ression of f v h
N N lish

> Proper officer shall determine the liability as if notice
was issued under Section 73(1)



SECTION 75(3)— TIMETO PASS ORDER ON REMANDED MATTER

> any order is required to be issued

> in pursuance of the direction of the Appellate Authority
or Appellate Tribunal or a court,

> such order shall be issued within

> two vears from the date of communication of the said

Irection.



"principles of natural justice are those
SUPREME Tules which have been laid down by
the Courts as being the minimum

COURT protection of the rights of the
ON individual against the arbitrary
NATURAL Procedure that may be adopted by a
judicial, quasi- judicial and

JUSTICE

administrative authority while making
an order affecting those rights.



SECTION 75(4)— PERSONAL HEARING
» A Opportunity of “being heard” shall be granted

> when a request is received in writing

OR

> any adverse decision is contemplated against such
person



SECTION 75(5)— ADJOURNMENTS

> if sufficient cause is shown by the person chargeable with
fax,

> Officer shall grant time to the said person and
> adjourn the hearing
> for reasons to be recorded in writing.

> Maximum —3 adjournments:

SECTION 75(6) = Theproper officer, in his order; shall set out
the relevant facts and the basis of his decision.



SECTION 75(7)— ORDER CANNOT TRAVEL BEYOND
SCN

> The amount of tax, interest and penalty demanded in the

order shall not be in excess of the amount specified in the
notice and

> no demand shall be confirmed gn the grounds other than
| | i .



OTHER
PROVISIONS
UNDER
SECTION 75

Section 75(8)

If appellate fora
modifies the
demand amount,
the modified
demand only will
be enforceable.

Section 75(9)

The interest on the
tax liability /
demand shall be
payable whether
or not specified in
the order
confirming the tax
liability.

Section 75(10)

If orders not passed
within 3/5years as
the case may be,
adjudication
proceedings are
deemed to be
concluded.



THERE IS AN ISSUE WHICH IS DECIDED AGAINST THE

REVENUE
(1) Decided by (2) Appeal Filed
with and Final
Section Order
75(11) Appellate Authority  Appellate Tribunal

Appellate Tribunal  High Court.

High Court. Supreme Court

AND it has an implication on the case in hand, then,
The time period between the order from the Col. (1) & Col. (3) shall be

excluded from the time period of 3 Years /5 Years as the case may be.



>

>

SECTION 75(12)— STRAIGHT RECOVERY???

Notwithstanding anything contained in section 73 or section 74,

where any amount of self-assessed tax in accordance with a return
furnished under section 39 remains unpaid,

either wholly or partly,
or any amount of interest payable on such tax remains unpaid,

the same shall be recovered under the provisions of section 79.

Ref: LC Infra Projects P Ltd Case [ TS-776-HC-2019(KAR)-NT] + Jharkhand HC

Section 75(13) —Once penalty imposed under 73/74 no

other penalty under this act shall be applicable for the

same act.



SECTION /6

TAX COLLECTER
BUT NOT PAID TO
GOVERNMENT.



Any amount representing tax shall be paid forthwith irrespective of
the fact whether the supply was taxable or not.

Proper Officer to Issue SCN asking why amount should not be
demanded along with interest and penalty (100% of tax)

After representation, officer to determine the amount and the
person shall pay the amount so determined.

Interest also to be paid as per Section 50.

Personal hearing shall be granted where request is received in
writing.

Order to be issued within 1 Year from the date of issuance of SCN



If issuance of order is stayed, the said period shall be excluded in
calculating the one year time limit to pass the order.

Proper officer, in his order, shall set out the relevant facts and the
basis of his decision.

Person who has borne the incidence of tax shall claim refund as
per Section 54.

NO TIMELIMIT TO ISSUE NOTICE.



SECTION /77

Tax wrongfully collected and paid to Central
Government or State Government



SECTION 77(1)— WRONG HEAD OF PAYMENT

Nature of Supply was - Interstate
Wrongly Understood as = Intra State
Paid Wrongly = CGST + SGST/UTGST
Liability was = IGST

Resolution??

Refund Application to be filed for claiming C/SGST .

[Rule 89 of CGST Rules - (j) astatement showing the details of
transactions considered as intra-State supply but which is subsequently
held to be inter-State supply;] {Ref Sec. 19 of IGST Act No Interest}



>

SECTION 77(2)— WRONG HEAD OF PAYMENT

Nature of Supply was - Intrastate
Wrongly Understood as = Inter State
Paid Wrongly = IGST

Liability was = CGST + SGST/UTGST
Resolution??

Refund Applicaton to be filed

[Rule 89 of CGST Rules - (j) astatement showing the details of
transactions considered as intra-State supply but which is subsequently held to

be inter-State supply;] {Ref Sec. 19 of IGST Act No Interest



SECTION /8

INITIATION OF
RECOVERY
PROCEEDINGS



>

>

>

>

>

SECTION 78

Once an “order” is passed under this Act,

Confirming the tax demand and/or interest and/or penalty
The assessee shall pay the said amount within THREE
MONTHS from the date of receipt of the order.

If not paid, recovery proceedings shall be initiated.

Proper Officer can give time less than three months to remit
the tax in the interest of revenue (by mention in order).



SECTION /9

Recovery of Tax
R/w. Rule 143 to 157 of

CGST Rules.
All DRC Forms



SECTION 79— MODES OF RECOVERY

» Deducting from the amount due to the person.
» Detaining & Selling the goods of such person.
o Third party recovery viz., Debtors, Money holders

h  Everyone is bound by this notice whether it is Post
Office, Bank, Insurance Co...

i) No rules and regulations will be necessary.

i If not honoured, will be deemed to be a defaulter.



iv.

A%

Vil.

Viil.

IX.

SECTION 79 CONTD....

The Officer is empowered to revoke, amend the notice or extend the time for
making payment at any time.

If the person disobeys the notice and makes payment directly to the person in
default shall be personally liable to Government. [Amt Paid / Amt Due by him
w.e.l]

If nothing is due to person in default, he should prove to the satisfaction of the
officer.

Officer can seize movable or immovable property of the person in default. If
within 30 days even if part amount is not paid, the asset can be disposed by the
officer.

Inform collector to collect as if arrears of land revenue

Inform Magistrate to collect as if it was a fine.



SECTION 79 CONTD....

2) Encashment of Bond /any Instrument executed

3) Any State /UT Officer is empowered to recover as if
it was arrears of SGST/ UTGST and remit to

Government in such manner and proportion.



SECTIONSO— PAYMENT ININSTALLMENTS
Application to be filed by the tax payer

>

>

>

Commissioner to give order in writing

By Extending /Allowing time to pay any amount

OTH

KR THAN “Liability self assessed in any return”

Max 24 Monthly Instalments subject to interest

payment.

Even if one month defaulted, extension stops and
recovery begins —NO NOTICE.



SECTION 81— TRANSFER OF PROPERTY MAY BE VOID BY.GST
DEPARTMENT

» Where a person, after any amount has become due from him,
» creates a charge on or parts with the property belonging to him or in his possession

» by way of sale, mortgage, exchange, or any other mode of transfer whatsoever of any
of his properties

» in favour of any other person with the intention of defrauding the Government
revenue, such charge or transfer shall be void as against any claim in respect of any tax
or any other sum payable by the said person:

Provided that, such charge or transfer shall not be void if it is made for adequate
consideration, in good faith and without notice of the pendency of such proceedings
under this Act or without notice of such tax or other sum payable by the said person, or
with the previous permission of the proper officer.



SECTION82— TAX TO BE FIRST CHARGE ON
PROPERTY

Notwithstanding anything to the contrary contained in any law for the time being in
force,

save as otherwise provided in the Insolvency and Bankruptcy Code, 2016,

any amount payable by a taxable person or any other person on account of tax,
interest or penalty which he is liable to pay to the Government

shall be a first charge on the property of such taxable person or such person. (31 of
2016.)



SECTION 83— PROVISIONAL ATTACHMENT OF
PROPERTY / BANK ACCOUNT

» Where, after the initiation of any proceeding under Chapter Xll, Chapter XIV or
Chapter XV,

» the Commissioner is of the opinion that

» for the purpose of protecting the interest of the Government revenue it is necessary
so to do, he may, by order in writing,

» attach provisionally, any property, including bank account, belonging to the taxable
person or any person specified in sub-section (1A) of section 122, in such manner as
may be prescribed.

» Every such provisional attachment shall cease to have effect after the expiry of a
period of one year from the date of the order made under sub-section (1).



SECTION&4— CONTINUATION AND VALIDATION OF
CERTAIN RECOVERY PROCEEDINGS

Where any notice of demand is served and any appeal or revision application is filed or
any other proceedings is initiated in respect of such Government dues, then-

» Where such Government dues are enhanced

» the Commissioner shall serve another notice of demand in respect of enhanced
amount and

» any recovery proceedings be continued without notice of any fresh notice.

» Where such Government dues are reduced
» it shall not be necessary to serve a fresh notice of demand;

» the Commissioner shall give intimation of such reduction to him and to the
appropriate authority with whom recovery proceedings is pending;

» any recovery proceedings be continued without notice of any fresh notice.



CHAPTER XVI

LIABILITY TO PAY IN CERTAIN
CASES



SECTION 85— LIABILITY IN CASE OF TRANSFER OF
BUSINESS

(1) Where a taxable person, liable to pay tax under this Act, transfers his business in
whole or in part, by sale, gift, lease, leave and license, hire or in any other manner
whatsoever, the taxable person and the person to whom the business is so transferred
shall, jointly and severally, be liable wholly or to the extent of such transfer, to pay the
tax, interest or any penalty due from the taxable person upto the time of such transfer,
whether such tax, interest or penalty has been determined before such transfer, but has
remained unpaid or is determined thereafter.

(2) Where the transferee of a business referred to in sub-section (1) carries on such
business either in his own name or in some other name, he shall be liable to pay tax on
the supply of goods or services or both effected by him with effect from the date of such
transfer and shall, if he is a registered person under this Act, apply within the prescribed
time for amendment of his certificate of registration.



SECTION 86— LIABILITY OF AGENT AND PRINCIPAL

Where an agent supplies or receives any taxable goods on behalf of his principal, such
agent and his principal shall, jointly and severally, be liable to pay the tax payable on such
goods under this Act.



SECTION 87— LIABILITY IN CASE OF AMALGAMATION OR MERGER
OF COMPANIES

(1) When two or more companies are amalgamated or merged in pursuance of an order
of court or of Tribunal or otherwise and the order is to take effect from a date earlier to
the date of the order and any two or more of such companies have supplied or received
any goods or services or both to or from each other during the period commencing on
the date from which the order takes effect till the date of the order, then such
transactions of supply and receipt shall be included in the turnover of supply or receipt of
the respective companies and they shall be liable to pay tax accordingly.

(2) Notwithstanding anything contained in the said order, for the purposes of this Act, the
said two or more companies shall be treated as distinct companies for the period up to
the date of the said order and the registration certificates of the said companies shall be
cancelled with effect from the date of the said order.



SECTION83— LIABILITY IN CASE OF COMPANY IN LIQUIDATION

(1) When any company is being wound up whether under the orders of a court or Tribunal or
otherwise, every person appointed as receiver of any assets of a company (“liquidator®), shall, within
thirty days after his appointment, give intimation of his appointment to the Commissioner.

(2) The Commissioner shall, after making such inquiry or calling for such information as he may deem
fit, notify the liquidator within three months from the date on which he receives intimation of the
appointment of the liquidator, the amount which in the opinion of the Commissioner would be
sufficient to provide for any tax, interest or penalty which is then, or is likely thereafter to become,
payable by the company.

(3) When any private company is wound up and any tax, interest or penalty determined under
this Act on the company for any period, whether before or in the course of or after its
liquidation, cannot be recovered, then every person who was a director of such company at any
time during the period for which the tax was due shall, jointly and severally, be liable for the
payment of such tax, interest or penalty, unless he proves to the satisfaction of the
Commissioner that such non-recovery cannot be attributed to any gross neglect, misfeasance or
breach of duty on his part in relation to the affairs of the company.



SECTION89— LIABILITY OF DIRECTORS OF PRIVATE
COMPANY

(1) Notwithstanding anything contained in the Companies Act, 2013, where any tax,
interest or penalty due from a private company in respect of any supply of goods
or services or both for any period cannot be recovered, then, every person who was
a director of the private company during such period shall, jointly and severally, be
liable for the payment of such tax, interest or penalty unless he proves that the
non-recovery cannot be attributed to any gross neglect, misfeasance or breach of
duty on his part in relation to the affairs of the company.

(2) Where a private company is converted into a public company and the tax, interest
or penalty in respect of any supply for any period during which such company was
a private company cannot be recovered before such conversion, then, nothing
contained in sub-section (1) shall apply to any person who was a director of such
private company in relation to any tax, interest or penalty in respect of such supply
of goods or services or both of such private company:

Provided that nothing contained in this sub-section shall apply to any personal penalty

imposed on such director.



SECTION90— LIABILITY OF PARTNERS OF FIRM TO PAY
TAX

Notwithstanding any contract to the contrary and any other law for the time being.in
force, where any firm is liable to pay any tax, interest or penalty under this Act, the
firm and each of the partners of the firm shall, jointly and severally, be liable for such
payment:

Provided that where any partner retires from the firm, he or the firm, shall intimate
the date of retirement of the said partner to the Commissioner by a notice in that
behalf 1n writing and such partner shall be liable to pay tax, interest or penalty due up
to the date of his retirement whether determined or not, on that date:

Provided further that if no such intimation is given within one month from the date of
retirement, the liability of such partner under the first proviso shall continue until the
date on which such intimation is received by the Commissioner.



SECTION91- LIABILITY OF GUARDIANS, TRUSTEES, ETC.

» Where the business

» 1n respect of which any tax, interest or penalty is payable

» 1s carried on by any guardian, trustee or agent of a minor or other incapacitated
person on behalf of and for the benefit of such minor or other incapacitated
person,

» the tax, interest or penalty shall be levied upon and recoverable from such
guardian, trustee or agent in like manner and to the same extent as it would be
determined and recoverable from any such minor or other incapacitated person,

» as if he were a major or capacitated person and as if he were conducting the
business himself, and all the provisions of this Act or the rules made thereunder
shall apply accordingly.



SECTION92— LIABILITY OF COURT OF WARDS, ETC

Where the estate or any portion of the estate of a taxable person owning a
business in respect of which any tax, interest or penalty is payable under this Act
is under the control of the Court of Wards, the Administrator General, the
Official Trustee or any receiver or manager (including any person, whatever be
his designation, who in fact manages the business) appointed by or under any
order of a court, the tax, interest or penalty shall be levied upon and be
recoverable from such Court of Wards, Administrator General, Official Trustee,
receiver or manager in like manner and to the same extent as it would be
determined and be recoverable from the taxable person as if he were conducting
the business himself, and all the provisions of this Act or the rules made
thereunder shallapply accordingly.



SECTION 93— SPECIAL PROVISIONS REGARDING LIABILITY TO
PAY

(1) Save as otherwise provided in the Insolvency and Bankruptcy Code, 2016, where a
person, liable to pay tax, interest or penalty under this Act, dies, then- ( 310f 2016.)

a) if a business carried on by the person is continued after his death by his legal
representative or any other person, such legal representative or other person,
shall be liable to pay tax, interest or penalty due from such person under this
Act; and

b) if the business carried on by the person is discontinued, whether before or after
his death, his legal representative shall be liable to pay, out of the estate of the
deceased, to the extent to which the estate is capable of meeting the charge, the
tax, interest or penalty due from such person under this Act,

whether such tax, interest or penalty has been determined before his death but has
remained unpaid or is determined after his death.



CONTINUED.......SECTION 93

(3) Save as otherwise provided in the Insolvency and Bankruptcy Code, 2016, where a taxable
person, liable to pay tax, interest or penalty under this Act, is a firm, and the firm is dissolved, then,
every person who was a partner shall, jointly and severally, be liable to pay the tax, interest or
penalty due from the firm under this Act up to the time of dissolution whether such tax, interest or
penalty has been determined before the dissolution, but has remained unpaid or is determined after
dissolution. ( 31 of 2016.)

(4) Save as otherwise provided in the Insolvency and Bankruptcy Code, 2016, where a taxable
person liable to pay tax, interest or penalty under this Act,- ( 31 of 2016.)

a) isthe guardian of a ward on whose behalf the business is carried on by the guardian; or
b) isa trustee who carries on the business under a trust for a beneficiary,

then, if the guardianship or trust is terminated, the ward or the beneficiary shall be liable to pay the
tax, interest or penalty due from the taxable person upto the time of the termination of the
guardianship or trust, whether such tax, interest or penalty has been determined before the
termination of guardianship or trust but has remained unpaid or is determined thereafter.



SECTION 94— LIABILITY IN OTHER CASES

(1) Where a taxable person is a firm or an association of persons or a Hindu Undivided
Family and such firm, association or family has discontinued business-

a)

the tax, interest or penalty payable under this Act by such firm, association or
family up to the date of such discontinuance may be determined as if no_such
discontinuance had taken place; and

every person who, at the time of such discontinuance, was a partner of such
firm, or a member of such association or family, shall, notwithstanding such
discontinuance, jointly and severally, be liable for the payment of tax and
interest determined and penalty imposed and payable by such firm, association
or family, whether such tax and interest has been determined or penalty
imposed prior to or after such discontinuance and subject as aforesaid, the
provisions of this Act shall, so far as may be, apply as if every such person or
partner or member were himself a taxable person.



CONTINUED.....SECTION 94

(1) Where a taxable person is a firm or an association of persons or a Hindu Undivided
Family and such firm, association or family has discontinued business-

a)

the tax, interest or penalty payable under this Act by such firm, association or
family up to the date of such discontinuance may be determined as if no_such
discontinuance had taken place; and

every person who, at the time of such discontinuance, was a partner of such
firm, or a member of such association or family, shall, notwithstanding such
discontinuance, jointly and severally, be liable for the payment of tax and
interest determined and penalty imposed and payable by such firm, association
or family, whether such tax and interest has been determined or penalty
imposed prior to or after such discontinuance and subject as aforesaid, the
provisions of this Act shall, so far as may be, apply as if every such person or
partner or member were himself a taxable person.



SECTION 94— LIABILITY IN OTHER CASES

(2) Where a change has occurred in the constitution of a firm or an association of
persons, the partners of the firm or members of association, as it existed before and as it
exists after the reconstitution, shall, without prejudice to the provisions of section 90,
jointly and severally, be liable to pay tax, interest or penalty due from such firm or
association for any period before its reconstitution.

(3) The provisions of sub-section (1) shall, so far as may be, apply where the taxable
person, being a firm or association of persons is dissolved or where the taxable person,
being a Hindu Undivided Family, has effected partition with respect to the business
carried on by it and accordingly references in that sub-section to discontinuance shall be
construed as reference to dissolution or to partition.

Explanation.-For the purposes of this Chapter,-

(i) a "Limited Liability Partnership” formed and registered under the provisions of the
Limited Liability Partnership Act, 2008 shall also be considered as a firm; (6 of 2009.)

(i) 'court” means the District Court, High Court or Supreme Court.



Thank you

Please share your views at 9911-283-111
CA. Naveen Garg
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